NOTE ON FORM OF LEASE
RETENTION OF UNIT IN APARTMENT DEVELOPMENT BY DEVELOPER

Disputes frequently arose between owners of apartments and the developers because the developers did not hand over control of the management company and transfer the common areas to the management company because the developers had failed to sell the last few of apartments or wished to retain apartments as an investment.  Developers did not wish to take leases into their own names because of the fear of stamp duty. Some years ago the Law Society clarified this situation with the Revenue Commissioners who accepted that there was no material beneficial interest passing and that stamp duty would not be charged when steps were taken like this in order to complete and regularise the necessary legal structure for the ongoing management of an apartment block.  See exchange of correspondence with Revenue – included in this suite of documents.
The steps to be taken are as follows:

1.
A lease is granted by the developer to a trusted nominee, usually a solicitor in the
firm acting, but the nominee can be any person the developer chooses. 


The form of lease to be used will be the standard form used in the development for the sale of the other apartments, subject to the following two changes:

(i)
Instead of a recital detailing that the lessor has agreed to sell the property to the lessee a recital along the lines of the following paragraph should be included: 


“Agreement for Lease 


The Lessor wishes to retain the Demised Premises and to hold the same on substantially similar terms as the leases of all other apartments within the block of which the Demised Premises forms part and for the purposes of effectuating such desire and enabling the scheme for the disposal and future management of the Apartment Development to proceed has agreed with the Lessee to Grant to the Lessee in trust a lease of the Demised Premises together with the Assured Easements subject to the rent hereby reserved and the covenants on the part of the Lessee and the conditions hereinafter contained”. 

(ii)
The operative part of the lease will read as follows:

“In pursuance of the said desire and in consideration of the premises and of the rents and covenants on the part of the Lessee hereinafter reserved and contained the Lessor HEREBY DEMISES and the Management Company HEREBY DEMISES AND CONFIRMS unto the Lessee the Demised Premises TOGETHER WITH the Assured Easements EXCEPTING AND RESERVING unto the Lessor and the Management Company for the benefit of the Retained Lands and the Adjoining Lands and any buildings which are now or may at any time…….”
Clients often query the expression “in consideration of the premises” but “premises” in that context means “what has been said above”, namely the recital in paragraph (i) above. 

2.
The nominee immediately after the Lease is granted executes a Declaration of Trust in the recommended form – included in this suite of documents. 

3.
The developer transfers the reversion of the property to the Management Company. 

4.
The nominee assigns the Lessee’s interest in the Lease to the developer in the form of a deed of assignment in the recommended form – included in this suite of documents.

In these circumstances, no stamp duty should be payable, but bear in mind that if the developer nominates a third party to take an assignment of the Deed the concession made by the Revenue in these circumstances may not apply.
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