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	Multi-Unit Developments Act 2011: s. 3(1)(d)

	Developer – OMC Agreement
[●] Development Site


	Issued by and © Law Society of Ireland, March 2015




	[●]
Solicitors for the Developer

[●]
Solicitors for the OMC




This Agreement is made the              day of                                       20

Between
(1)  [●] Limited, a Limited Liability Company having its Registered Office at 
[●] 
(hereinafter called the ‘Developer’ which expression shall include its successors and assigns where the context so admits or requires) and

(2)  [●] OMC Limited, a [● Limited Liability] Company [● Limited by Guarantee] having its Registered Office at [●]
(hereinafter called  the ‘OMC’ which expression shall include its successors and assigns where the context so admits or requires)

Pursuant to the provisions of Section 3(1)(d) of the MUDs Act.
Whereas:

A.
In this Agreement:
‘Building Control Regulations’ means the Building Control Regulations 1997 to 2014 as amended or replaced and for the time being in force.

‘Common Areas’ shall have the same meaning as defined in Section 1(1) of the MUDs Act.

‘Completion Date’ shall be the date determined pursuant to Condition 7. 

‘Conditions’ means the conditions attached hereto as Appendix 1. The Conditions as published by the Law Society of Ireland shall apply without regard to any amendment thereto, unless such amendment shall be specifically indicated in the Conditions as attached hereto.
‘Development Site’ means the residential development known or intended to be known as [●][●][●][●][● being the lands comprised in Folio [●] of the Register of Freehold Land County [●]].

‘Development Stage’ shall have the same meaning as defined in Section 1(1) of the MUDs Act.

‘MUDs Act’ means the Multi-Unit Developments Act 2011.

‘OMC Transfer’ means the deed of assurance to the OMC pursuant to Section 3(1)(b) of the MUDs Act.

‘Planning Acts’ shall be deemed to include the Planning Acts 2000 to 2014 and the Building Control Acts l990 to 2014 and any Act or Acts for the time being in force amending or replacing the same and any orders regulations or directions issued under or by virtue of the said Acts for the time being in force or replacing the same, and for the avoidance of doubt includes the Building Control Regulations. 

‘Plans’ means collectively (1) the layout plans drawings and other particulars for the Works lodged with the planning authority and/or An Bord Pleánala as the case may be and on foot of which planning permission issued under the Planning Acts for the Works (as amended by reason of any requirements of such planning permission) and (2) the more detailed plans, specifications, certificates and other particulars prepared in respect of the Works filed with the Building Control Authority pursuant to the requirements of the Building Control Regulations (as varied from time to time in accordance with the provisions of the Building Control Regulations and Code of Practice relating thereto) and (3) such specifications, finishes and other details (if any) in respect of the Works contained in the Specification attached hereto at Appendix 8.

‘Residential Unit’ shall have the same meaning as defined in Section 1(1) of the MUDs Act.

‘Works’ shall mean the works specified in the Plans and includes the completion to the end of the Development Stage of the Common Areas. For the avoidance of doubt, the Works do not include any works which relate to individual Residential Units save to the extent that such Works constitute works to Common Areas.

B.
The parties hereto have entered into this agreement pursuant to the requirements of Section 3 (1) (d) of the MUDs Act.

C.
The Developer has agreed with the OMC to execute and carry out the Works in accordance with the Plans and the obligations hereunder in consideration of the OMC entering into the obligations on its part contained in the OMC Transfer.

Now it is hereby agreed as follows:

1. Covenant to Carry Out the Works

The Developer will build and finish in a good substantial and workmanlike manner and deliver to the OMC the Works on the Development Site in accordance with the Plans and subject to the Conditions.

2. Completion Period

The Developer shall bring the Development Site to the end of the Development Stage within  [●] calendar months from the date hereof.

3. Conditions and Plans
The Conditions and the Plans shall be read and construed as forming part of this Agreement.

In Witness whereof the parties hereto have executed this Agreement in manner hereinafter appearing the day and year first herein written.

Present when the Common Seal

of the OMC was affixed hereto: 

...........................................

Director

............................................

Director/Authorised Person

Present when the Common Seal

of the Developer was affixed hereto
: 

...........................................

Director

............................................

Director/

Authorised Person

Appendix 1: The Conditions
 1.
The Developer shall commence and actively carry out and complete the Works in accordance with the Plans and shall vacate the Development Site and clear away all scaffolding, unused materials and rubbish within the time specified in Clause 2 of this Agreement and shall leave the whole of the Works and the Development Site in a clean and proper state provided  that the completion period shall be extended for a reasonable time if the Developer is delayed in performing this Agreement by any cause which is not reasonably within his control or by the interference of the OMC.
  2. (a)
The materials and workmanship shall be of the respective kinds described in the Plans and where not so described shall be of reasonable quality.

      (b)
If the Developer shall be unable to procure or produce any materials, fittings or appliances when required for the Works, the Developer shall be entitled to use other materials, fittings and appliances of a similar nature and cost.

  3. (a)
The Developer shall at his own expense conform to the provisions of the Planning Acts and any other statute, bye-law or regulation applicable for the time being and affecting the Works and the Development Site (including, without prejudice to the generality of the foregoing, the MUDs Act) and shall give all necessary notices to and obtain all necessary sanctions of the local, planning or any other authority in respect of the Works and shall keep the OMC indemnified against all fines, penalties, expenses and loss incurred by reason of any breach of any statute, bye-law or regulation or the failure to give any such notice or the failure to obtain any such sanction.

      (b)
The Developer shall furnish to the OMC a copy of the Certificate of Compliance on Completion under the Building Control Regulations, together with evidence that the relevant particulars thereof have been registered in accordance with the requirements of the Building Control Regulations, upon completion of the Works, and in any event prior to the completion of the sale of any Residential Unit in the Development Site.

      (c)
Upon completion of the Works the Developer shall furnish to the OMC a certificate or opinion of an Architect or an Engineer (or other professionally qualified person competent so to certify or opine) confirming that the Works have been carried out substantially in compliance with the Planning Acts, such certificate or opinion being in the form attached hereto as Appendix 2.

  4. (a)
The Developer shall be liable for and shall indemnify the OMC in respect of all losses, claims, demands, actions or proceedings whatsoever arising under any statute or at common law in respect of:-
(i)
personal injury to or the death of any person arising out of or in the course of or caused by ownership or occupation by the Developer of the Development Site or by the execution of the Works or any part thereof by the Developer, or the carrying out of other works in respect of the Development Site by the Developer;

(ii)
any injury or damage of whatsoever kind to any property real or personal arising out of or in the course of or caused by ownership or occupation of the Development Site by the Developer or by the execution of the Works or any part thereof by the Developer, or the carrying out of other works in respect of the Development Site by the Developer.

      (b)   (i)
Without prejudice to the Developer’s liability to indemnify the OMC under sub-clause (a) of this Condition, the Developer shall effect and maintain throughout the Development Stage such policy or policies of insurance with an insurer authorised to conduct insurance business in Ireland as may be reasonably appropriate but which shall in any case include public liability insurance covering legal liability of the Developer, his servants and agents in respect of the matters set out in sub-clause (a) of this Condition.

 (ii)
The insurance policy or policies will be for such amounts as shall provide adequate insurance, in accordance with industry norms, against the risks specified in sub-clause (a) of this Condition.

(iii)
Satisfactory details of the aforementioned insurance policy or policies shall be submitted by the Developer to the OMC when called upon to do so by the OMC in writing (but not more than once in any twelve month period) and in addition the Developer shall produce to the OMC for inspection the latest premium receipt paid for the renewal of the aforesaid policy or policies (or other appropriate evidence that the aforesaid policy or policies have been renewed) as and when requested in writing by the OMC so to do (but not more than once in any twelve month period).

 5. (a)
The Developer hereby agrees with the OMC that he shall without payment:

 (i)
make good any major defects in the Works which arise within a period of eighteen months after the Completion Date;

(ii)
make good any minor defects in the Works which arise within a period of six months after the Completion Date.

provided that the Developer shall not be liable for the defects or losses specified in sub-clause (c) of this Condition.

     (b)
It shall be a condition precedent to the operation of sub-clauses (a) (i) and (ii) of this Condition that the OMC shall furnish to the Developer particulars in writing of such alleged defects before the expiration of the relevant periods.

     (c)
The following defects and / or losses shall be excluded from the Developer’s liability pursuant to sub-clause (a) of this Condition:-

   (i)
hair cracks in plaster work;
  (ii)
defects or damage in paint work or decoration;

 (iii)
normal shrinkage or expansion of timber;

  (iv)
defects in plaster work or damage occurring in the Works by reason of the operation of any central heating system;

   (v)
damage or defects caused by negligence or abuse on the part of the OMC, its servants, agents, licensees or invitees;

  (vi)
damage or defects caused by fair wear and tear;

 (vii)
items covered by a separate guarantee issued to the OMC by any manufacturer; and

(viii)
consequential loss arising as a result of any defect or the remedying thereof;

     (d)
Consequential loss for the purposes of sub-clause 5(c)(viii) of this Condition shall include without prejudice to the generality of the expression any cost or expense in respect of the alternative accommodation, transport or storage of furniture, loss of wages, salaries, earnings or benefits or damages for temporary inconvenience.
     (e)
Nothing in this Agreement or in any collateral or ancillary document shall deprive the OMC of its rights at Common Law which are hereby confirmed provided always and it is acknowledged by both parties hereto that such rights at Common Law do not conflict with the rights of parties to determine disputes by mediation or arbitration as provided for by Condition 6 hereof.
 6.
With the exception of disputes arising under Condition 7, any dispute between the parties arising out of or relating to this Agreement (‘the Dispute’) shall be settled in the following manner:

    (a)
Negotiation

The parties or representatives of the parties with authority to settle the Dispute shall within 14 days of a written request from one party to the other meet in good faith to try to resolve the Dispute.
    (b)
Mediation
If the parties are unable to resolve the Dispute through negotiation under sub-clause (a), the parties shall attempt to settle it through mediation.  To initiate the mediation a party shall give notice in writing (the ‘Mediation Notice’) to the other party requesting a mediation.  The mediation will start not later than four weeks after the date of the Mediation Notice.  Unless otherwise agreed between the parties, the mediator will be nominated on the application of either party by the President for the time being of the Law Society of Ireland or, should the said President be absent, unwilling or unable to do so, by the next senior officer of the Society who is ready, willing and able to make the nomination, whereupon the mediator will be appointed by the parties.
    (c)
Arbitration

If the parties are unable to resolve the Dispute through mediation within 30 days from the date of their appointment of the mediator or within 45 days from the date of the request by either party to the President of the Law Society to nominate a mediator (whichever is the earlier), the Dispute shall be determined by arbitration in accordance with the Arbitration Rules of the Law Society of Ireland.
 7. (a)
The Developer shall fix the Completion Date by giving notice in writing to the OMC of the completion of the Works unless the OMC and the Developer shall previously have agreed in writing that the Works have been completed provided however that the Completion Date shall not be earlier than the date when the Developer shall have furnished to the OMC a copy of the Certificate of Compliance on Completion under the Building Control Regulations (which Certificate the OMC shall accept as complying with the requirement of sub-paragraph (b) of paragraph 1 of Schedule 3 to the MUDs Act) together with evidence that the relevant particulars thereof have been registered in accordance with the requirements of the Building Control Regulations.
     (b)
Such notice shall be accompanied by a copy of the Confirmation in respect of the Works which is required to be provided by the Developer pursuant to sub-paragraph (a) of paragraph 1 of Schedule 3 to the MUDs Act, which Confirmation shall be in the form in Appendix 2, and shall be completed by an Architect or Engineer or other professionally qualified person competent to complete it..

     (c)
Should the OMC consider that by reason of any defects or omissions (hereinafter called the ‘defects’) the Works have not been properly completed it shall within twenty-one days of the receipt of such notice from the Developer notify the Developer in writing of such alleged defects. If the defects are either agreed between the parties or determined by the expert as provided in sub-clause (e) of this Condition to be of a minor nature and if the Developer undertakes in writing that he will remedy such defects within a reasonable time, then the Completion Date shall be deemed to have been agreed between the parties hereto as the date when the Developer gave such undertaking.
     (d)
If the defects are agreed between the parties or determined by the expert as provided in sub-clause (e) of this Condition to be of a major nature the Developer shall be obliged to fix a new Completion Date by serving another notice in writing of the completion of the Works when the defects have been remedied.
     (e)
Any dispute between the parties as to the existence of such defects or as to whether they are of a minor nature (‘the Defects Dispute’) shall be settled by an independent expert (‘the Expert’) agreed by the parties or, in default of agreement, appointed on the application of either party by the President for the time being of the Law Society of Ireland or, should the said President be absent, unwilling or unable to do so, by the next senior officer of the Society who is ready, willing and able to make the appointment. If the Expert shall relinquish his or her appointment or die, or if it shall become apparent that for any reason he or she shall be unable or shall have become unfit or unsuited (whether because of potential conflict, bias or otherwise) to complete his or her duties, a substitute may be appointed in his or her place and in relation to any such appointment the procedures hereinbefore set forth shall be deemed to apply as though the substitution were an appointment de novo which said procedures may be repeated as many times as may be necessary. The Expert shall act as an expert and not as an arbitrator. The parties shall have the right to make written representations to the Expert but unless the Expert directs otherwise there shall be no formal hearing. The Expert shall have the power to carry out any investigation/inspection/analysis in any manner deemed necessary by the Expert. The Expert shall have power to determine by which of the parties all or any part of the Expert’s own costs or any other costs incurred by the parties in relation to the Expert’s determination are paid. The amount (if any) which becomes payable by one party to the other as a result of the Expert’s determination shall become due and payable seven days after the date on which the Expert’s determination has been communicated to the party liable for the payment.  The Expert shall also have power to direct that interest be paid on any sums found to be due for any period prior to or subsequent to the Expert’s determination. The decision of the Expert shall save in the case of manifest error be final and binding on the parties.
     (f)
An expert appointed in accordance with sub-clause (e) of this Condition shall have no jurisdiction to consider any other matters in dispute between the parties which other matters shall be settled pursuant to Condition 6 hereof.
      (g)
The parties hereto hereby agree that for the purposes of the MUDs Act the Development Stage of the Development Site will be deemed to have ended on the Completion Date.
  8. (a)
As soon as practicable following the Completion Date, and in any event within three months after the Completion Date where it is within his power so to do, the Developer shall produce to the OMC the documentation listed in Schedule 3 to the MUDs Act except where such documentation has already been furnished to the OMC or is already in the possession of the OMC.

     (b)
The OMC shall render all such assistance as the Developer shall reasonably require, at the cost of the Developer, in producing such documentation, and will confirm to the Developer on request as to whether the OMC already has any part of such documentation in its possession.

 9. (a)
The OMC having prepared an estimate pursuant to Section 18(8)(b) of the MUDS Act has set the annual service charge to be levied on unit owners in the Development Site pursuant to Section 18(8)(a) of the MUDs Act and any sinking fund contribution as shown in the service charge budget in Appendix 3
.

     (b)
The Developer shall pay to the OMC the annual service charge and any sinking fund contribution payable in respect of all unsold Residential Units in the Development Site within seven days after the date of completion of the sale of the first Residential Unit in the Development Site. In calculating the amount due to the OMC in respect of the annual service charge under this Condition the Developer shall be entitled to a credit in respect of all properly incurred and appropriately vouched expenditure on account of any of the matters listed in section 18 (3) of the MUDs Act in respect of the period after the date on which the first sale of a Residential Unit in the Development Site is closed. For the avoidance of doubt, the Developer shall not be entitled to a credit in respect of any sinking fund contribution payable.

      (c)
In respect of all annual service charges and any sinking fund contributions paid by the Developer in respect of unsold Residential Units in the Development Site it shall be a matter for the Developer to apportion the amount thereof between himself and the purchaser of each Residential Unit upon the completion of the first sale thereof.

      (d)
The OMC will furnish to the Developer on demand a statement of all service charges collected,  service charge arrears, sinking fund accounts, expenditure and liabilities incurred, service agreements, anticipated or potential expenditure or liabilities, and all such other information that the Developer might reasonably require to enable the Developer to satisfy the queries of potential purchasers of Residential Units in the Development Site.

10.
The house rules (if any) in Appendix 4 have been made by the OMC pursuant to Section 23(8) of the MUDs Act.

11.
The Developer shall furnish such information as is reasonably required by the OMC in managing the Development Site in accordance with the principles of good estate management and in discharging its obligations under the MUDs Act and to the owners and occupiers of the Residential Units.

12.
The OMC shall do all things reasonably required by the Developer, at the cost of the Developer, to ensure the timely and efficient completion of the Development Stage of the Development Site, and shall not obstruct or delay the Developer his servants or agents in completing the Works, or in complying with his obligations under this Agreement or the MUDs Act.

13.
The deeds of lease, transfer or other assurance of each Residential Unit shall be in the form of the assurance in Appendix 5, with such variations as the parties hereto may agree.

14.
The Developer shall, as soon as practicable following the Completion Date, complete a statutory declaration and/or procure that each party with a beneficial interest in the Development Site completes a statutory declaration pursuant to Section 11 of the MUDs Act to the effect that the beneficial interest in the Development Site stands transferred to the OMC, such statutory declaration being in the form in Appendix 6.

15.
Each of the parties hereto hereby acknowledges and confirms that as respects the negotiation of and entering into this Contract, and the transfer of the common areas in the Development Site to the OMC, it has received separate legal representation and has not been represented by the same solicitor or firm of solicitors as the other, and the OMC has not been represented by a solicitor or firm of solicitors who represent the owner of the said common areas.

16. (a)
The Developer will pay his own legal costs and expenses and the reasonable costs and expenses of the OMC in relation to the negotiation of and entering into this Agreement and the OMC Transfer.

      (b)
The OMC Transfer shall be in the form of the assurance in Appendix 7, with such variations as the parties hereto may agree. The Developer agrees to deliver, or procure the delivery of the OMC Transfer duly executed under seal to the OMC prior to the completion of the sale of the first Residential Unit and the OMC agrees to execute the OMC Transfer under seal and (where furnished) to return the counterpart thereof to the Developer forthwith upon receipt thereof.

17.
Notwithstanding the occurrence of the Completion Date or the delivery of the OMC Transfer all obligations and provisions designed to apply following the Completion Date or following the delivery of the OMC Transfer which shall not have been implemented by the OMC Transfer and which shall be capable of continuing or taking effect after the Completion Date or after the delivery of the OMC Transfer shall enure and remain in full force and effect.

18.
It is hereby agreed and declared by the parties hereto as follows:-

      (a)
The Developer may and reserves the right to apply for revised planning permission or permissions for the development of the Development Site or parts thereof  and to develop the Development Site in accordance with any planning permission obtained in the future in respect of the Development Site or any part or parts thereof.

      (b)
The Developer shall be entitled, provided any planning  permission required shall have been obtained and the requirements of the MUDs Act complied with, to :-

   (i)
alter such development as the Developer may wish 

  (ii)
discontinue developing the Development Site

 (iii)
vary the location layout and extent of the Development Site and incorporate adjacent land into the Development Site

 (iv)
execute such work and erections, including the laying of services, in on under or over the Development Site or any part thereof as the Developer may think fit, and

  (v)
provide access and/or services through or from the Development Site to adjacent land.

      (c)
The Plans and the definition of Works shall be amended as often as may be necessary (but then to the extent only that is necessary) to accommodate the exercise of the aforementioned rights and entitlements.
19. (a)
Any notice to be given hereunder shall be in writing and may be given:-
   (i)
by handing it to the party to be served or his Solicitor and when so handed shall be deemed to have been delivered; or

  (ii)
by sending it by pre-paid post
(A)
to the party to be served at his address herein set out or such other address as such party shall have previously communicated in writing to the other of them; or
(B) to his Solicitor at his office address
and any such notice sent by post shall be deemed to have been delivered at the expiration of three days from the date of posting; or

 (iii)
by delivering it by hand 

 (A)
to the address of the party to be served at the address herein set out or such other address as such party shall have previously communicated in writing to the other of them; or
 (B)
to the office address of the Solicitor for the party to be served,

and any such notice shall be deemed to have been delivered at the expiration of one day from the date of delivery; or

 (iv)
by sending it by way of facsimile transmission or email to the Solicitor for the party to be served and any such notice shall be deemed to have been delivered at the expiration of one day from the date it is sent.)
      (b)
Where the last day for taking any step contemplated by this Agreement would, but for this provision, be a day other than a Working Day, such last day shall instead be the next following Working Day provided that for the purpose of this Agreement the expression ‘Working Day’ shall not be deemed to include
  (i)
any Saturday, Sunday, Bank or Public Holiday; or 
 (ii)
any of the seven days immediately succeeding Christmas Day; or 
(iii)
any day on which the registers or records wherein it shall be appropriate to make searches referable to this Agreement shall not be available to the public; or
(iv)
any day which shall be recognised by the solicitors’ profession at large as being a day on which their offices are not open for business.
      (c)
Any notice given to either party’s Solicitor in any of the methods set out in sub-clause (a) of this Condition shall be deemed for the purposes of this Agreement to have been given to that party.
20.
In this Agreement the singular includes the plural and where two or more persons together constitute a party hereto the agreements by them herein contained shall be deemed to be joint and several by such persons.
21.
In this Agreement the masculine includes the feminine and neuter genders. □
Appendix 2: Form of Confirmation pursuant to paragraph 1(a) of Schedule 3 to MUDs Act
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Appendix 5: Form of Lease, Transfer or other Assurance of Residential Units
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�. Adapt as necessary to reflect the Articles of Association of the OMC.


�. Ditto.


�. Amend where the Developer is not executing under seal.


�. Adapt as necessary to reflect the Articles of Association of the OMC.


�. Ditto.


�.	This provision may need to be amended for sales off the plans, where no budget has yet been prepared.





March 2015

March 2015

March 2015

