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Dear Colleague,

As a further assistance to practitioners in the lead-up to the next PII renewal period, this Newsletter addresses a number of topics that are to the forefront of discussions within the profession at this time.

The Society would urge all solicitors to commence the process for PII renewal at an early opportunity, in order to maximise the options available to your firm. Particular attention should be paid to the risk management processes and procedures within your firm. Specific articles in this Newsletter address queries from the profession in relation to succeeding practices, misrepresentation and non-disclosure. The Guide to the Minimum Terms and Conditions provides a roadmap to the most important provisions and the Guide to PII Renewal will assist solicitors to plan for the renewal process. Solicitors are also reminded to notify claims by 30th November 2010.

If you have any suggestions, concerns or queries in relation to professional indemnity insurance, please send them to the Society's dedicated email address piihelpline@lawsociety.ie.

With kind regards.

Yours sincerely,

Gerard Doherty
President

Start Preparing for Renewal Now 

	


Contact your broker or insurer

Make contact with your broker or insurer now to enquire if there is anything you should be addressing prior to renewal.

Collect information now
· Start collecting information well in advance of the insurers finalising their proposal forms, as the information required can be difficult and time consuming to find and the collation of information should continue on an ongoing basis. 
· Last year’s proposal forms should be checked to predict most of the information that insurers will be looking for at the next renewal date. 

· Establish a system to capture this information on an ongoing basis to save both time and money in the long term. 

· If your firm now or in the past has been engaged in what insurers consider to be high risk areas such as conveyancing, wills and probate and personal injuries, it may benefit your firm to outline what steps have been taken to minimise the risk from these areas and demonstrate the firm’s experience in the relevant practice areas.

Seek copy of claims history
· The claims history of the firm should be obtained from the current insurer. The insurer is required to provide this information in accordance with the Qualified Insurers Agreement. 
· The claims history report from the current insurer should contain the following information: 

1. a summary of each claim made again the firm under each policy, 

2. the amount reserved by the insurer against each claim (including the basis on which the amount was calculated) and whether the amount includes defence costs, 

3. information on any excess or deductible for each claim and any amounts paid out in relation to each claim (including any excess or deductible due from but not paid by the firm). 

· Comment on any outstanding claims as to their current status. 

· Outline what steps have been taken to avoid a re-occurrence of the problem. 

Research the market
· Research professional indemnity insurance market conditions and enquire from brokers about what type of firms are covered by each insurer. Many insurers may have narrow underwriting criteria and will only quote certain types of firms. 
· Enquiries should also be made as to what are the key issues that suitable insurers for your type of firm will be looking for in assessing proposals. 

Apply early 
· Some insurers limit the amount of business that they accept and, when this limit is reached, they will stop offering cover. Therefore, proposal forms should be submitted as soon as possible. Proposal forms should be available now or shortly. 
· Early submission should also indicate that a firm is professional and well managed and therefore less likely to constitute significant risk. 

· Wherever possible, firms should meet with insurers to address any key issues or concerns of insurers. 

· If you deal with more than one broker, try to ensure that your proposal form is not sent to any particular insurer more than once. This can cause delay. 

Accept quotation promptly

If you receive an acceptable quote for cover do not delay unduly accepting the quote, as the quote may be available for acceptance only during a specified period or may be withdrawn before acceptance. Never delay accepting a quotation beyond close of business on 30th November.

Risk management 
· The Society strongly recommends that firms adopt formal risk management policies and procedures and notify insurers of the procedures in place. 
· Each insurer is expected by the Society to advise those firms currently insured by that insurer which the insurer believes would need to arrange for a risk management audit of their practice in order to facilitate the renewing of their professional indemnity insurance cover.  

If you are unable to obtain cover

If it becomes clear that you are unable to obtain cover in the market or it appears likely that you will be unable to do so, act immediately. As a matter of urgency, discuss the situation with your broker and contact the Society’s PII helpline on 01 8798790 or piihelpline@lawsociety.ie.
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Guide to PII Renewal 2010/2011 

Who are the main insurance companies in the Irish market?
	Insurance company 
	Market share (measured by number of firms) 
	Approximate number of firms insured 

	XL – new entrant in 2009 
	28% 
	600+ 

	SMDF 
	27% 
	600+

	Quinn 
	14% 
	300+

	Chartis (formerly AIG) 
	9% 
	200+

	Liberty 
	7% 
	150+

	Royal Sun Alliance 
	7%
	150+


Understanding professional indemnity insurers' requirements - view the attached pdf for more information under each of these headings:
· It is important to have knowledge of the difference between the requirements of individual organisations, both in Dublin and London. 

· Understanding the people making the decisions – who are underwriters? 

· Underwriters have unspoken expectations of solicitors 

· As a profession, we need to bridge the gap in understanding and communication between the legal profession and professional indemnity providers and brokers who specialise in this area.  

· Distinguish between insurance companies and brokers 

· Understanding the PII proposal form. 

A typical proposal form - view the attached pdf for more information under each of these headings:
· Index to a typical proposal form 
· Examples of proposal form questions about Undertakings Register  

· Format of Undertakings Register.

The duty of Utmost Good Faith underpins PII insurance contracts - for more information, view the attached pdf.

What information do you need to provide to insurers? View the attached pdf for more information under the following headings:
1. The profile of a firm 
2. Risk management procedures and policies  

3. Claims history  

4. Disciplinary, regulatory and complaints history 

5. Financial viability 

Improving your insurance profile

Distinguish your firm from others:
· Apply early – late applications are treated as distressed 
· Check and re-check your application form to ensure that there are no mistakes 

· Write an outstanding covering letter 

· Include a Certificate of Accreditation and your score if you have one  

· Follow up your PII application – do not assume that because you have heard nothing that all is well.

Action plan for PII renewal 2010/2011
· Start preparing for renewal now, if you have not already done so 
· Look at last year’s forms to predict what information will be sought this year 

· Obtain a print out of paid claims notifications and reserves from your insurer and start explaining 

· Insurers are likely to look for more information this year so be prepared and start collating the information early 

· Amend your financial records to record the breakdown of practice areas and set up systems to capture this information  

· Select your broker carefully and avoid dealing with multiple brokers 

· Look at the service you can expect from a broker and look at their level of expertise 

· Some brokers are tied to one insurance company – check that you are covering all your bases 

· If you use more than one broker, make sure that your application only goes to an insurance company once 

· Ascertain which insurance companies are willing to offer cover to a firm of your size  

· Draft your covering letter early 

· Have your PII form checked by someone else before sending it out. Insurers report that over two thirds of applications which they receive have mistakes, inaccuracies or omissions: e.g. 

· The SMDF reports that up to 66% of forms are incorrectly filled out 

· XL reports a similar statistic of 65-66% of forms that are incorrectly filled out

· Remember, an early submission demonstrates that you are professional and well managed - late applications are viewed as distressed by the insurers 

· Use the proposal as an opportunity to convince insurers that they should offer PII to your firm – consider it marketing material for your firm.
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Risk Management 



1.    Risk management and benefits of implementing standards
· Risk management should be viewed as an opportunity to help your practice improve efficiency and reduce costs leaving you to concentrate on fee earning and not as a further additional burden imposed in already difficult times.
· Failure to manage risk can now result in firms having to cease trading or make trading unprofitable.

· Implementation of management systems will help to reduce exposure to claims. Marks of quality and accreditation will become a key differentiator to insurers when calculating premiums, as insurers are increasingly looking for reassurance that risk management is being properly addressed and covering what they see as the main causes of claims. 

· They are adopting a more robust and co-ordinated approach to risk assessment resulting in more selective underwriting.

2.    Achieving an accreditation standard
· The Law Society has approved a panel of consultants whose standards are broadly similar and whose accreditations are accepted by insurers.  
· Choose the consultant with whom you want to work and engage with them as soon as you can.

· A self assessment checklist/questionnaire will indicate to you the areas of risk management in which you have adequate procedures and those in which you need to implement improvements. 

· The principal of the firm or a partner should take charge of the process to ensure that the most comprehensive answers are given. While the process takes time, if you properly prepare for an audit you will reap the rewards.

· Your firm may be assessed in an audit at your offices which may take the form of a meeting with the principal or partners and either all the staff or a cross-section of the staff. Your written policies and procedures may be reviewed and assessors may want to verify that your staff know and understand these policies and that they are being implemented.  

· On completion of a successful audit you may receive an accreditation confirming that your firm has reached the required standard. Usually, you will be able to display the accreditation standard on your paper. You should expect that the accreditation will require to be renewed each year.  

3.    Insurers – understanding their perspective on standards
· Solicitors are seen by insurers as high risk following high level of claims with concern that there is still more to come. They will be looking at factors likely to determine premiums, such as claims and disciplinary records which they see as a pointer towards future claims. 
· They are looking for systems to mitigate risk and are more frequently auditing insured firms to ensure compliance with those systems.  

· Notwithstanding this, they are prepared to look for post-loss corrective actions as evidence of a new set of standards and a commitment to best practice and risk management will be vital.

4.    How to "catch the insurance eye"
· Treat renewal as a priority. By taking appropriate action, you stand to improve both the number of insurers that may be prepared to cover you and the terms upon which they may be prepared to do so. 
· Go about it in the same way that you would prepare for a business tender. Make your proposal stand out through its clarity, presentation and level of detail. Presentation is indicative of the way you conduct the rest of your business. 

· Early submission may help demonstrate that you are a professional and well managed firm and therefore less likely to constitute a high risk. In leaving it late, you risk being put to the bottom of the pile. 

· Take responsibility at senior level.  

· Stress your processes and procedures and make integration of risk management and best practice systems a key component of your renewal strategy.  

· Where possible show that you have obtained an audit to address matters or that you are engaging in such a process.   

· Focus on the key areas which insurers see as the main causes of claims. Demonstrate the processes you have in place to pick them up. They will want to see a register of undertakings; a critical dates diary; evidence of regular file reviews; a designated partner for risk management; regular meetings with fee earners; procedures to ensure proper cover for colleagues.

5.    Minimising your premium
· While there is no guarantee that discounts will be secured, the more issues you can address the greater the likelihood of minimising your premium. Initially, it will be containment rather than reduction.  
· Demonstrate that you are managing and will continue to manage risk by the implementation of proper systems.

· Implementing a practice management standard demonstrates both good risk management practices and an intention to build for the future and meet the expectations of insurers. 

· Lack of good practices is the most frequent underlying cause of claims.  

6.    Conclusions
· Implementation of good and proper systems will prove of benefit in the long run. Achieving a quality standard makes a statement to insurers, helps improve efficiency, and should reduce complaints, potential claims and the management time, expense and worry involved in dealing with them.  
· Ultimately it should lead to a lower insurance premium resulting in greater profitability not only by virtue of reduction in this significant overhead, but also as a result of greater efficiency achieved throughout your practice.

A Guide to the Minimum Terms and Conditions 

This article is intended as a practical guide to the profession regarding the most important provisions of the minimum terms and conditions for professional indemnity insurance and is in summary format to provide an 'easy-to-follow' guide. The article is not a definitive statement or interpretation of the law.
· View the article - A Guide to the Minimum Terms and Conditions
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The "Succeeding Practice Rule" 

The professional indemnity insurance regulations are designed to prevent situations whereby a client’s valid claims are not covered by any professional indemnity insurance cover. Provisions in the regulations relating to succeeding practices and preceding practices are among the mechanisms put in place to achieve this objective. 

This article explains the effect of the regulations in circumstances where there is a succession to a firm’s practice. A succession can occur, among other circumstances, where one firm acquires the practice of another. The possibility of acquiring a practice often presents a very worthwhile opportunity for the acquiring firm. However, it is important for solicitors to be aware of the impact of the regulations in such a situation and, in particular, of a firm’s obligations in relation to the coverage of claims that may in the future be made against the acquired firm.

View the full Succeeding Practice Rule article.
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Misrepresentation or non-disclosure in placing professional indemnity insurance
Any misrepresentation or non-disclosure in placing professional indemnity insurance has the potential to reduce the effective level of cover for your firm or remove cover for your firm altogether and, in certain cases, the cover for claimants that are financial institutions.

Claims by financial institutions can be declined by the insurer if there is any material misrepresentation or non-disclosure (other than innocent misrepresentation or non-disclosure) in placing the insurance.

In the case of claims by non-financial institutions, cover cannot be avoided by the insurer for misrepresentation or non-disclosure, but your firm may have to indemnify the insurer for claims in such cases.

It goes without saying that proposal forms must be completed correctly in all respects and all relevant information provided to the insurer. 

Summary of relevant minimum terms and conditions

Clause 5.3 of the minimum terms and conditions provides that, without prejudice to clause 7.17 of the minimum terms and conditions (which deals with claims by financial institutions), the insurance must provide that the insurer is not entitled to avoid or repudiate the insurance on any grounds whatsoever including where there has been non-disclosure or misrepresentation by the insured, whether such non-disclosure or misrepresentation is or is alleged to be innocent, negligent or fraudulent.

Clause 7.17 provides that the insurance may exclude liability of the insurer to indemnify all insureds under the insurance in respect of any claim of a financial institution in circumstances where the insurer can demonstrate that any insured was guilty of any material misrepresentation or non-disclosure in placing the insurance, other than innocent misrepresentation or non-disclosure. 

Clause 8.2 of the minimum terms and conditions allows the insurance to provide that each insured who committed or condoned a non-disclosure or misrepresentation will reimburse the insurer. Where the non-disclosure or misrepresentation is innocent or negligent the insured may be required to reimburse the insurer to the extent that is just and equitable, having regard to the prejudice caused to the insurer’s interests by such non-disclosure or misrepresentations. Where the non-disclosure or misrepresentation is dishonest or fraudulent the insured may be required to indemnify the insurer in full in respect of any sums paid by it in or in connection with the discharge of any claim pursuant to the insurance.


Notification of claims by 30th November 2010 

All claims made against your firm and circumstances that may give rise to such a claim should be notified to your firm’s insurer as soon as possible.  

In particular, claims made between 1st December 2009 and 30th November 2010 (both dates inclusive) must be notified by 30th November 2010. Special care will be needed in the weeks and days approaching 30th November and on the day itself to ensure that the deadline is not missed.  

In addition, your firm should comply with any notification requirements set out in the insurance policy.

Explanation for requirement to notify claims by 30th November 2010

The minimum terms and conditions for professional indemnity insurance, in clause 2.2, state that the insurance must indemnify each insured against civil liability incurred by an insured arising from any provision of legal services provided that:-

(a)    a claim in respect of such civil liability is first made against the insured and notified to the insurer during the coverage period, or

(b)    such civil liability arises from circumstances first notified to the insurer during the coverage period.

In all cases the coverage period expires on 30th November. Therefore, all current insurance will expire on 30th November 2010. The consequence of this is that all claims first made against your firm on or before 30th November 2010 must be notified to the insurer by 30th November 2010. The insurer will be entitled to deny cover in respect of any claim first made against your firm on or before 30th November 2010 and only notified after 30th November 2010.
PII Information on Society Website 

Additional professional indemnity insurance information is also available on the Society's website, including regulations, latest news and lists of brokers, insurers and risk management consultants. 
· Visit the Society's PII web page.
Useful Contacts 

1. List of Qualified Insurers
View current list of qualified insurers 

2. List of Brokers 
View current list of brokers 

3. PII Helpline for Solicitors
The Law Society has put in place a helpline to assist firms in dealing with the professional indemnity insurance renewal process. The helpline can be contacted by phoning 01 879 8790 or emailing piihelpline@lawsociety.ie and is available Monday to Friday. 

4. List of Risk Management Consultants
The list of approved risk management consultants is as follows (in alphabetical order): 

· BusinessEye 

· 
Legal Risk LLP 

· Legalwise 

· 

 HYPERLINK "http://www.anneneary.ie/" 

Anne Neary Consultants 

· 

 HYPERLINK "http://www.outsource-finance.com/" 

Outsource 


In each case, if you click on the name of the company concerned you will be connected to the website of the company which describes the services provided by that company and gives contact details.
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